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This is in response to your January 27, 2003 memorandum addressed to Assistant Chief

Counsel Janice Thurston concerning the - T j-
- is a California non-profit corporation whose income may quahfy under FedPral income
tax law for certain federal tax exemptions. According to your memorandum, ! = has ‘

requested a refund of the environmental fee it paid pursuant to Health and Safety Code Section
25205.6, arguing that it should be exempt since it is an instrumentality of the State of
California.

CONCLUSION

We previously addressed this same issue (Annotation 12/20/91). For the reasons set
forth below and consistent with our previous opinion, I conclude that being characterized as an

environmental fee.

DISCUSSION

" states that it is “an auxiliary of L .. University, and as such is
considered an instrumentality of the State,” and, therefore, snould not be subject to the
environmental fee.! In support of its argument that the environmental fee should not apply,

enclosed a private letter ruling issued by the Internal Revenue Service to the North
Campus-University Park Development Corporation, an organization affiliated with California
State University, Northridge (copy attached). First, the letter ruling applies only to the party

! While it is not clear what . " means when it describes itself as an “auxiliary of { ov State University,”
the & website in an overview description states, * T .2 has been organized to function as a self-
contamed private corporation, separate from the University, yet integrated into the goals and programs ot .-

4 and responsible for many activities that require financial support not provided

by the btate.'
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who requested it and second, the letter ruling addresses only federal income tax consequences
of certain activities under the Internal Revenue Code. As such, the private letter ruling is not
applicable to this situation.

Section 25205.6 of the Health and Safety Code imposes the environmental fee on every
corporation identified in a list of SIC (“Standard Industrial Classification”) codes the
Department of Toxic Substances Control (“DTSC”) provides to the Board. The list provided
by DTSC contains all SIC codes except the code for households and the one statutory
exemption to the environmental fee for a “nonprofit corporation primarily engaged in the
provision of residential social and personal care for children, the aged ... as described in SIC
Code 8361.” (Health & Saf. Code, §25205.6(g).) Otherwise, the environmental fee is assessed
on all other corporations authorized to do business in California. According to the information

you provided. " ’s SIC code is 8733 which is not one of the two exempt SIC codes.
Therefore, 1s subject to the environmental fee.
Whilc "may be a corporation that is “an auxiliary of » University, and

as such is considered an instrumentality of the State” by the Internal Revenue Service, it is
nonetheless a separate and distinct California corporation for which there is no exemption from
the environmental fee. . is subject to the duties and responsibilities of any other
California corporation, including payment of the environmental fee.

Please let me know if you have any further questions concerning this matter.

MGB/ef
Attachment

cc: Ms. Janice L. Thurston — MIC:82
Mr. David Gau — MIC:63
Ms. M. Judith Nelson — MIC:82
Mr. Dennis Mahoney, Dept. of Toxic Substances Control
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Dear Mr. Martini:
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Department of the Treasury
Wazhington, DC 20724

Person ta Cantact:
REGhhe Rimagice
RN
S5 POM: FI&P:5/PLR-109974-97

California Statewids Communitiesn
TDevelopment Authority
E.I.N. 52-158822s

North Campus-University Park Development
Corporation E.I.N. 95-4115921

State -of Califorzmia

California State University, Northridge
California State University -System ‘
"Resolution No. $6NP-13, adopted on
December 4, 13936 )

8,000,000

' This is in responae Lo youxr request for a ruling omn behalf
of the Authority.that the Corporation is an instrumentcality of
the Stare for purpoBes of § 103 of the Internal Revenue Code.

Eacts

You make the 'f:ollcwing factual répz.-esemta:io.ns. ;rhe

Authority is an agency of the State which regularly issues bonds

and othar cbligations on a condnit basis.

The Authority has

ddopted the Authoriry Resolutieon in accordance with acata law
aithorizing the issuance of the Bonds for the benefit of the
.Coxporation and.the University, in oxdar tc finance the . . P
:acquisition and comstruction of a multi-purpose stadium facility.
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The scadium will be.used primarily to serve the athletic prcgrams
of the Ualverspity and as a venue for a variety of otkher campus-
ralated activiciea, such as graduatiorn ceremonies. The Ruthority
anticipates issuing. the Boada in an aggregate stated prinecipal
amount gufficient to geneyate approximately $a of net proceads.

The University is a fully accredited public upiversity
located within the State that funczicna as a separate and
distinct institution of higher learning. The University is cne

. of a number of public universities located throughout the State

i that comprise tha University System. The Univargity System was

i establighed by the 8tate to provide public higher aducation to
qualified rasidents of the State and others. The State maintains
pubstantial ficancial contrsl over the financas of the University
System, and appropriaticns from the State general fund are the

, predominant source of ravenue for the University System. The

‘ Trustees of the University System (the "Irugteea") ig the
governmental body establisbed to oversee the cperation of tThe

§ University and the other university campuses compriaing the
University System. The campus Pregidents serve as the chief

axacutive officers of the resgpactive university campusges.

The Trusteasg consists of five ex officio members, the
‘ Governor, the Lieutenant Govexrnor, the Speaksr of tha State
. Assembly, the Superintendent of Public Inspection, and the persen
‘ namad by the Trustees to serve ag Chancellor of the University
System, and 16 appointive members who are selected by the
Governor subject to confirmation by two-thirds of the State

Sanat:e.v

The Corporation is a § 501(c) (3) organization that was
formed on the initiative of the admimigtrators of the Tniversity
as an "auxiliary organization" in order to facilitate the
development of the University campus under a master plan adopted
by the Trustees. The Trustees have decided that it is more
appropriate and effg.ctive Cgo use auxiliary organizations, such as
the Corporation, to perform certain functicms that would
otherwise be parformed directly by the University. Auxiliary
organizaticns such ag the Carporation ara rsquired toc cperate in
conformicy with policy of the Truscees and the University.
According to the Trustees, auxiliary arganizations can more
effectively accomplish certain administrative functions, “rather
than tha usual govexrnmental budgeiary, purchasing, arnd other
fiscal procedures.”

The Corporation has been cresated under, and performs its
functions pursuant to, a framework of State statutez enacted for
! the express purpose of establishing auxiliary organizatioms to
, aggigt the individual campuses of the University System in

performing the educatianal mission of each. The Corpezation 48
engaged in functiens ralated to housing services and the
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acquisirion and developwant of xraal estate, which are “gn
integral part of the educatiocmal mission“ of the University. Tha
a&ctivities that the.Carporation proposes to undertake in
connection with the. igsuance of the Bonds and the acquisition and
construction of the facilities to be financed therawith are
within the purposes of the Caorporation and are representative of
the campus development activities that are the primary focus of

the Carporatigm’s activities.

The Corporation has a board of directors, the members of
which must be selected by the board of directors from a =late of
neminess submitted to the board by the Pragident of the
University. The board of directors has the power to remeve any
director, except that the President of the University, must, at
all times, bs an ex-officio director of the Corporation. The
sources of the Corporation’s funds are grants, gifts and cther
Qonations, and exceas funds from self-supporting commercial
services (g,g., bookstores) opexated by tha Corporation. Thase
funds must be received arnd disbursed according to the financial
contzol and oversight of the University System. All programg and
budgets of the Corporation must be reviewed by the President of
the Oniversity. Should the_Preeidcn: of the University destermine
that any program or: appropriation plannad by the Corporatier is
not consistent with the policy of the Trustees and the
University, the program or appropriation may not be implemented.
The President may also discontinue a pzreviously approved program
or appropriatiocn. All recoxds of the Corporation are regquirad to
be open and available to the Trustees faxr audits. Annual f£igeal
audits of the Corvoraticn’s funds, conducted according to
standards adopted by the University System, are rsquired.

No part of the pet earnings of the Cerporation may inurs to
the benefit of any private individual. Upon disselution of the
Corporation, the net asssts of the Corporation are rsquired to be
distributed to a successor § 501(c¢} (3) organization agproved by

the Univarsirty.

Law Analvai

Section 103(a) provides that grosse income doaes not include
interest on any State oz local bond. Sectian 103 (b) (1) provides
that § 103(a) does mot apply to any private activity btond which
is not a gualified bond (witkin the meaning of § 14l). Section
103 (b) (3) provides that § 103 (a) does not apply any bond thac
doaes not meet the applicable raguirements of § 14sS.

Section 141(a) (1) provides that a "private activity hand" is
any boend issued as paxt of an issue that satisfiss the private
businesa use test of § 141(b) (1) and the private security or
payment test of § 141(b) (2), or the private locaan financing test

of § 14l(c).
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Saction 141 (b) (1) provides that an issue meects the private
Yrusinegs use test if more than 10 percent of tha proceeds of the
issue are toc be used for any private businese use.

Section 141 (b) {€) (A) provides that for purposes ocf § 141(b),
the term "private business use" means use (directly or
indirectly) in a trade or business carried on by any peraorn other

than a governmental’ unit.

Section 141 (b){2) provides that an issue meste the private
gecurity or payment test if principal or interest payments on
more than 10 percent of the issue’s pyoceedas ara directly cor
indirectly (A) secured by any interest in property used or tc be
used for a private businass use, (B) secured by any payments in
respect of propertz;used or to be used for a private business
use, or (C] derived: from paywents (whethar or nor to the igsuer)
in respect of property, or borxowed woney, uszed or to be uged for
a private business use. Security or payment may be found under
the terms of the issue or in any undexlying arrangement. _

Section 141 (e)'(1) (G) provides that a qualified 501(c) {3)
bond is a qualified bornd.

Section 145 (a)! provides that, except as otharwise procvided
in § 145, the term "qualified 501(c) (3) bond* means any private
activity bond issued as payt of an igsue if all property that is
to be provided by the net proceeds of the issue is to be owned by
a 501(e) (3} organizaticm or a goveromental unit, and such bend
would not be a privats activity bond if § 501(e) (3) ocrganizazions
were treated as governmental unita with respect to their
activities that do not constitute unrelatad trades or buszinaszaaes,
determined by applylng § 513(3). For this purpose, paragraphsa
(1} and-(2) of § 141(b) are applied by substitucting "S percentcr
foxr "10 percent" aeach place it appears and "net proceeds" fox
"proceeds® each place it appears.

Section 150(aﬁ(4) provides that the term *501(c) (3)
organization" meands any organization descxribed in § 501(c) (3} and
exempr f£rom tax undex § 501(a).

Under Reveanua Ruling 57-128, 1857-1 C.B. 311, the following
factors are takesn into account to determine whethar an entity is
an instrumentality .0of one oY more govermmental unita: (1) vhether
the organizacion 1s usad f£or a governmental purpogde and pexforma
a governmental function; (2) whather performance of its fumetion
is on behalf of one or more gtates or political subdivisions; (3)
whether there ars any private interests involved, or whether the .
gtates or political subdivisions involved have the powers and
intereges of an owcer; (4} whether control and suparvision of the
organizacion is vested in a public sutherity or authorities; (S)
whether express or implied statutory or other authority is
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nacessary for the creaticn and/or use of the instrumantality, and
whether this authority exists; and (6) the degree of financial
autonomy of the entity ard the source of its operatinrg expenses.

Applying the criteria of Rev. Rul. 57-128 to the facts as -
representad, we canclude that the Corporation is an
instrumentality that acts solely for and on behalf of the State.
The Corporation performs a governmental function on. bahalf of the
State since its express function isg to facilitate the development
of the University campus and assist the University in performing
its edpcational missBion. The Univexsity is one of the public
universities that comprise the University System, and the
University System is uged for a governmental purpode and performs
8 governmental function on behalf of the State.

The sole purpoas of the Corporatiom ie to perform cartain
functions that would otherwise be performed by the University,
and it must conform to policy of the Trusteesa and the Universirty.
Althougk the Coxporatiorn’s board gelects its own directors, one
of the directorg mugt be the President of the University, and the
board must choose ite directors from a slate of nowinees provided
by the President. [The Corporation is a § 501(c) (3) orgamizatiom,
with no inurement of its net earmings zo a private individual.
Upeon disgolution of thes Corporation, the Corporation’s net assets
shall be distribured to a successor § 501(c) (3) organizarion
approved by the University. The Corporation’s funds must be
recaived and disbursed subject to the control of the University
System, -the President of the Univaxsity must review all programsg
and budgets of the Corparation and may discontinue any program or
appropriation of the Corporation, and annual fiscal audits of the

Corporation are required.

Conclusion

The Corporation satigfies Rev., Rul. 57-128. Accordingly, we
conclude that the Corporation is an instrumentality of the State.
The trade or businéss of an instrumencality is that of the
govermmental unit for wbich it acts. Cf. Rev. Proc. 82-26, 1982-
1 C.B. 476. Thus, the trade or buasiness aof the Corporation is
that of a govermmancal unit and is, thersfore, not private
business use within the meaning of § 141l (b).

Excapt as epecifically ruled abovae, no opinion is expressed
concerning this transaction under any drovision of the Code or
regulations thereunder. Specifically, no opinion is expressed
concerning whether intersat on ths Bonds is excludable from gross
income under § 103(a). Neither is any opinion expressed on the
effect of aay subsequent action or event that is inconsistent

wich the facts and repre=sentations stated herein.
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This ruling is- addressed only Ec tha taxpayer who regquested

it. Section &110(Jj
as precedent.

Enclosgure:
Copy for § 6110 purposes

} {3) provides that it may not be us=d or cited

Sincerely yours,

Assigtant Chief Coungel
(Pinancial Institutiens & Products)
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